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IN THE COURT OF APPEALS 
OF THE STATE OF UTAH 
WILLIAM POWELL, 
Plaintiff-Appellant, 
vs. 
MARCIA PATREA POWELL, nka 
MARCIA PATREA MORTENSEN, 
Defendant-Appellee. 
IN RE: 
CHASE POWELL (5-19-87) 
JENNICA POWELL (1-12-85) 
Case NO. 940392-CA 
Oral Argument Priority 4 
BRIEF OF APPELLEE 
JURISDICTION AND NATURE OF PROCEEDINGS BELOW 
Appellee accepts appellant's jurisdictional statement except 
that the citation should be to Utah Code Ann. § 78-2a-3 (2) (c) 
(Supp. 1994) . 
ISSUES PRESENTED FOR REVIEW 
1. Was there sufficient evidence to support the trial 
court's finding that it was in the best interests of the children 
to deny a modification of custody? 
2. Did the trial court abuse its discretion in denying Mr. 
Powell's petition on the basis of that finding? 
STANDARD OF REVIEW 
Appellee accepts appellant's statement regarding the standard 
of review with the following addition: 
If an appellant does not marshall the evidence, the appellate 
court must assume that the record supports the findings of the 
trial court and review only the accuracy of the lower court's 
conclusions of law as applied to the facts in the case. Walton v. 
Walton, 814 P.2d 619, 621 (Utah Ct. App. 1991). 
PERTINENT STATUTORY AUTHORITY 
Utah Code Ann. § 30-3-10(1) and (2) (1993): 
(1) If a husband and wife having 
minor children are separated, or their 
marriage is declared void or dissolved, the 
court shall make an order for the future 
care and custody of the minor children as 
it considers appropriate. In determining 
custody, the court shall consider the best 
interests of the child and the past conduct 
and demonstrated moral standards of each of 
the parties. The court may inquire of the 
children and take into consideration the 
children's desires regarding the future 
custody, but the express desires are not 
controlling and the court may determine the 
children's custody otherwise. 
(2) In awarding custody, the court 
shall consider, among other factors the 
court finds relevant, which parent is most 
likely to act in the best interest of the 
child, including allowing the child fre-
quent and continuing contact with the non-
custodial parent as the court finds appro-
priate. 
Utah Code Ann. § 30-3-3(2) (1993): 
(2) In any action to enforce an order of 
custody, visitation child support, alimony, 
or division of property in a domestic case, 
the court may award costs and attorney fees 
upon determining that the party substan-
tially prevailed upon the claim or defense. 
The court, in its discretion, may award no 
fees of limited fees against a party if the 
court finds the party is impecunious or 
enters in the record the reason for not 
awarding fees. 
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STATEMENT OF THE CASE 
A. Nature of the Case and Course of Proceedings Below 
This is a custody modification case. Mr. Powell is appealing 
from the Order of the Fourth District Juvenile Court that despite 
the finding of a substantial change in circumstances, it was not in 
the best interests of the children to modify custody. (Record 
968). The trial court supported its best interests determination 
with Findings of Fact and Conclusions of Law. (Record 981). Mr. 
Powell claims that the trial court's findings of fact are 
insufficient to support its best interests determination. 
B. Factual Findings of Trial Court Supported by Transcript 
Mr. Powell has taken issue with several of the trial court's 
findings alleging that they are not supported by the evidence. The 
following numbered paragraphs are three of the findings Mr. Powell 
finds insufficient; each is followed by lettered paragraphs which 
consist of supporting citations to the trial transcript: 
1. "It is important to note that the abuse in question took 
place in December of 1991 and June of 1992." (R. 974) 
a. The first incident to be investigated by The Division 
of Family Services was noted in December 1991. (Tr. 58.) 
The second incident was in June 1992. (Tr. 59.) 
b. Dr. Jensen, the court-appointed evaluator, labeled the 
incidents at the least "inappropriate corporal punishment," 
and at the very most as "physical abuse." (Tr. ). Mr. 
Jensen conceded that not all of the evaluators came to the 
conclusion that abuse was occurring. (Tr. 66.) He further 
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indicated that there are different attitudes within the 
professional community concerning what might constitute abuse 
versus corporal punishment. (Tr. 74.) 
c. Lynn Russell of the Department of Family Services, 
Beaver City, found no substantiation of abuse. (Tr. 25, 60-
64.) 
d. Sharon Lynn Russell Nielsen, who worked for the 
Department of Family Services which substantiated some abuse, 
testified that the "flicking of the fingers" on a child was 
"inappropriate physical discipline," but that the abuse was 
not serious enough to warrant out-of-home placement of the 
children. (Tr. 184-192, 196). 
e. Licensed clinical social worker Betsy Durham reported 
that Mr. Mortensen had ceased disciplining the children, for 
fear of unfounded accusations. (Tr. 137-38). 
f. Mr. Mortensen testified that he had gone to counseling 
on appropriate discipline for children, that he now has them 
sit on a chair or go to their room. (Tr. 300-301, 308-309.) 
g. Neither Dr. Jensen, court-appointed evaluator, nor any 
other witnesses including Mr. Powell alleged evidence of any 
ongoing abuse nor cited any incidents other than the two 
incidents in 1991 and 1992, except unsupported allegations 
from Mr. Powell that there may have been "other" incidents. 
(Tr. 219). 
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2. "The Court finds that the children at the present time 
well-adjusted within their home and are doing well in school." 
974, 976 f 19). 
a. Dr. Jensen noted that Mrs. Mortensen has provided 
substantial time home alone with the children. (Tr. 15.) 
b. Dr. Jensen believed that the fact that Mrs. Mortensen 
got a college degree after the divorce spoke highly of her. 
(Tr. 47.) 
c. Dr. Jensen testified that this was a very close case: 
"There is no question that this evaluation ranks among the 
top ten of the more difficult evaluations we have been 
involved with over the past five years." (Tr. 44-45) 
d. Dr. Jensen's report noted: "Consequently, the exami-
ners do not believe that Jennica and Chase will receive any 
greater time with parental resources from the Powells than 
they do from the Mortensens." (Tr. 54.) 
e. Dr. Jensen reviewed reports from the teachers and 
concluded that the children are doing fine in school and that 
they are very good students. (Tr. 65.) 
f. Ann Marshall, first grade teacher in Beaver County 
School District, testified that Chase is a "very good 
student," has a "wonderful, sweet little personality," and is 
"a joy to have." She further noted that he has excellent 
attendance and no problems dealing with his friends. (Tr. 
114-117.) 
5 
g. Norma Yardley, third grade teacher at Belnap School in 
Beaver, Utah, testified that Jennica Powell is a student in 
her class; that Jennica is a very good student, an excellent 
reader and excels in math; and that she always does her 
homework and has excellent attendance. (Tr. 119-120.) 
h. Mrs. Yardley testified that Mrs. Mortensen takes great 
interest in her child and attends all parent-teacher meet-
ings. (Tr. 121.) 
i. Mr. Powell conceded at trial that his children were 
good students doing well in school. (Tr. 215.) During 
trial, Mr. Powell conceded that he was satisfied with 
visitation. (Tr. 217.) [Dr. Jensen also reported that Mr. 
Powell was content with the visitation and that at the 
conclusion of his report, visitation was not a problem. (Tr. 
49-50.)] 
j. Mrs. Mortensen testified that she wakes up with the 
children, gives them breakfast, takes them to school, before 
work, and that she normally returns home from work about 3:00 
or 4:00 so as to spend time with the kids. (Tr. 243.) Mrs. 
Mortensen testified that she regularly takes off work to 
attend the children's school activities. (Tr. 244-245.) 
k. Mrs. Mortensen testified that she has a very close 
relationship with her children and that although the 
relationship is not as close with the children's stepfather 
as it is with her, they respect him and do a lot of household 
chores together, such as feeding horses, etc. (Tr. 251-252.) 
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Mrs. Mortensen testified as to the bonding between the 
children and their stepsister; Jacy (Tr. 251-253.) 
1. Mrs. Mortensen testified of Jennica's interest in 
school, her 100% attendance, and testified of Jennica's 
involvement in dance classes and music lessons and that she 
has some very good friends to whom she is bonded in the area. 
(Tr. 253-254.) 
m. Mrs. Mortensen expressed a great desire to keep the 
children with her, and that she loved them very dearly and 
they loved her. (Tr. 264.) 
n. Mrs. Mortensen testified that she informs her ex-
husband of the children's activities in school and church. 
(Tr. 280.) 
o. Mrs. Mortensen testified that there is extensive 
interaction with cousins and family in the area. (Tr. 258.) 
p. Mr. Mortensen testified that his son, A.J., stepbrother 
to Jennica and Chase, has bonded to the other children very 
well. (Tr. 291.) 
q. Mr. Mortensen testified that he attends many of the 
children's activities, such as wrestling meets, etc. (Tr. 
293) , and that he also camps with the children and the 
children help him with his horses. (Tr. 294.) 
3. "The psychological trauma which they [the children] have 
experienced appears to be more related to the ongoing battle 
between the two parents than on abuse which took place in 1992." 
(R. 974, 976). 
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a. Dr. Jensen found in his report: "In many respects it 
appears that Mr. Powell and Mrs. Mortensen had continued 
their marital conflicts into the present.ff (Tr. 9.) 
b. After examining the children, John Worthington found 
that their problems stem from apparent trauma associated with 
the custodial disputes between Patrea Mortensen and her ex-
husband , William Powell. (Tr. 27.) 
c. Dr. Jensen's report states: "It seems that the 
treating professionals were in the dark concerning past-found 
allegations of visitation interference and incidents of open 
exchanges of hostility between the individuals with whom the 
children were bonded." (Tr. 31.) 
d. Dr. Jensen states: "Another reason would be the 
children would sometimes shut off is because they themselves, 
recognize that they are torn and they don't, they wish not to 
make a preference and they . . . don't want to be in the 
middle." (Tr. 42.) 
e. Dr. Jensen stated that parental training and counseling 
was recommended, that numerous interventions had been tried, 
"yet the parties continued to be conflicted over, uh, over 
the well-being of the children." (Tr. 43.) 
f. Dr. Jensen noted continuous post-divorce conflict and 
that Mr. Powell has offered the majority, if not all, of the 
litigation since the divorce. (Tr. 46.) He further found 
that this litigation has put a financial burden on Mrs. 
Mortensen. (Tr. 47.) 
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g. Dr. Jensen noted that Mr. Powell claims that Patrea was 
negligent in providing for the children's medical and dental 
care. (Tr. 51.) Yet, Dr. Jensen found that the medical and 
dental needs of the children were being properly taken care 
of. (Tr. 55-58.) 
h. Dr. Jensen noted that Mr. Powell claimed the children 
were being left alone yet he stated that all random phone 
calls to the home revealed that there is always a caretaker 
present with the children. (Tr. 17.) 
i. John Worthington found in his report that "Chase and 
Jennica Powell appear to be attempting to adjust to the 
disputes which are occurring between their biological 
parents. It is recommended that the family, including Mr. 
Powell, receive out-patient counseling to assist them to 
adjust to the upheaval which appears to be occurring in the 
home." Dr. Jensen did not object to that recommendation. 
(Tr. 59.) 
j. Mr. Powell concedes that the bulk of visitation 
problems have been resolved two years prior to trial. (Tr. 
84.) He testifies as to only minor visitation difficulties 
after that time. (Tr. 84-88.) Mr. Powell concedes that he 
has been able to exercise visitation consistently since 
arbitration. (Tr. 96.) 
k. Mr. Powell complains that he was not able to perform 
the ordinance of baptism for his daughter because he did not 
confirm his daughter; however, the judge took judicial notice 
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that in the LDS church there are two separate ordinances—one 
of baptism and one of confirmation—and that Mr. Powell was 
able to perform the ordinance of baptism. (Tr. 103-104.) 
1. An affidavit of Mrs. Mortensen's mother was presented 
before the court saying, "Since the issue of the decree of 
divorce I have witnessed many outbursts on the part of Mr. 
William Powell where he has lost control, [and] became very 
demanding and violent." (Tr. 107.) 
m. Betsy Durham, licensed clinical social worker, testi-
fied that she began to see the children, Chase and Jennica, 
between July 15, 1992, and October 22, 1992, for the purpose 
of addressing some behavioral difficulties following some 
visitations with their father. (Tr. 125-126.) Ms. Durham 
testified of a series of counseling sessions in which she 
worked through Jennica/s self-esteem problem and also Chase's 
anger, and she concluded both to be related to the tension in 
the divorce. (Tr. 127-129.) 
n. Mrs. Mortensen testified that Jennica was having 
nightmares, that Chase was very disrupted by visits with his 
father, and that the children went to counseling to deal with 
these behaviors. (Tr. 255.) 
o. Testimony was given by proffer that in October 1991 Mr. 
Mortensen saw William Powell prowling around his house, 
looking in his windows, and taking pictures with a camera. 
Mr. Mortensen had some words with Mr. Powell and Mr. Powell 
was told not to come onto the property, not to walk around 
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his house, not to look into the windows, and not to be taking 
pictures. (Tr. 312.) 
SUMMARY OF ARGUMENT 
That there was a substantial change in circumstances is not 
an issue on appeal. The question is whether the trial court abused 
its discretion in determining that the best interests of the 
children were met by maintaining custody with their mother, and 
also whether there was sufficient evidence to support the trial 
court/s findings. 
Mr. Powell has neither marshaled the evidence in support of 
the trial courts findings, nor demonstrated that such findings are 
clearly erroneous. Instead, he has only cited the evidence that 
supports the outcome he desires. This court, thus, should assume 
the correctness of the trial court's findings and review only its 
conclusions of law, which conclusions should be affirmed. 
ARGUMENT 
The Utah Supreme Court in Hogge v. Hoqqe, 649 P.2d 51, 53 
(Utah 1982) established a two-part test for securing a change in 
custody. First, the party desiring modification must prove that 
there has been a substantial change in circumstances since the 
divorce, and then the movant must show that the custody change is 
in the children's best interests. Walton v. Walton, 814 P. 2d 619, 
621 (Utah Ct. App. 1991) . The trial court in this case found that 
there had been a substantial change in circumstances, but that a 
change of custody would not be in the best interests of the 
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children- (R. 974) • The issue for appeal is whether the trial 
court erred in the determination of the children's best interests. 
ARGUMENT 
I. Since Appellant Father Failed To Marshall The Evidence 
This Court Must Assume That The Record Supports The 
Findings. 
The appellant, father William Powell, claims that there was 
insufficient evidence to support the trial courts finding that the 
best interests of the children were served by a denial of custody 
modification. As stated by the Utah Court of Appeals, the factual 
findings of the trial court will not be disturbed unless clearly 
erroneous. Hacran v. Hacran, 810 P. 2d 478, 481 (Utah Ct. App. 1991) 
(cited in Walton, 814 P.2d at 621). 
The Walton Court established that the party claiming 
insufficiency of the trial court's findings "has the burden of 
marshalling the evidence in support of the findings and then 
demonstrating that, despite such evidence, the findings are so 
lacking in support as to be against the clear weight of the 
evidence, and therefore clearly erroneous." Walton, 814 P.2d at 621 
(citations omitted). In other words, the law in Utah requires the 
person claiming that the trial court's findings were insufficiently 
supported to prove it by presenting "in comprehensive and 
fastidious order, every scrap of evidence which supports the very 
findings the appellant resists." West Valley City v. Majestic Inv. 
Co.. 818 P.2d 1311, 1315 (Utah Ct. App. 1991) (quoted in 
Oneida/SLIC v. Oneida Cold Storage, 872 P.2d 1051, 1053 (Utah Ct. 
12 
App. 1994)) . The claimant must take each finding of fact and scour 
the transcript for all possible support to each fact; then when 
assembled he or she must be able to say that even taking all the 
assembled facts to be true, the transcript still does not support 
the court's findings of fact. Said this Court in Oneida, "[o]nce 
appellants have established every pillar supporting their adver-
sary's position, they then ^must ferret out a fatal flaw in the 
evidence' and show why those pillars fail to support the trial 
court's findings." 872 P.2d at 1053 (quoting West Valley City, 818 
P. 2d at 1314). It is an onerous burden, for the standard is 
whether the court clearly erred in relying on the facts assembled, 
but it is not insurmountable. 
The Walton Court continued that if the movant does not 
marshal the evidence, "the appellate court assumes that the record 
supports the findings of the trial court and proceeds to review the 
accuracy of the lower court's conclusions of law and the applica-
tion of that law in the case." Walton, 814 P. 2d at 621 (quoting 
Saunders v. Sharp, 806 P. 2d 198, 199 (Utah 1991) (per curiam) 
(citations omitted)). 
Appellant William Powell did not marshal the evidence in 
support of the findings of the trial court. In fact, Mr. Powell 
did not marshal any evidence in support of the findings. He writes 
in appellant's brief, "[t]here is little, if any evidence, to 
support a retention of custody with the mother" (page 24); yet, he 
does not even attempt to marshal this "little" evidence he refers 
to. "Instead," Mr. Powell, like the claimant in Walton, "has 
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cited only the evidence that supports the outcome he desires." 814 
P.2d 619, 621 (Utah Ct. App. 1991). And like the claimant in 
Oneida, Mr. Powell "has merely presented carefully selected facts 
and excerpt of trial testimony in support of its position. Such . 
. . is nothing more than an attempt to reargue the case before the 
court—a tactic we reject." Oneida, 872 P. 2d at 1053 (citations 
omitted). Thus this Court should assume that the trial court's 
findings are correct. 
II. Mr. Powell Did Not Correctly Cite The Trial Court's 
Factual Findings; The Subsequent Findings and Order 
Prepared By Counsel and Adopted By The Court Is Con-
trolling. 
Not only did Mr. Powell fail to marshal the evidence 
supporting the trial courts7 findings of fact, he also failed to 
cite those findings correctly. In Appellant's Brief Mr. Powell 
improperly cites to the memorandum decision (R. 971, 990) rather 
than the court's final Order and Findings of Fact and Conclusions 
of Law (Record 981). Mr. Powell states: 
In this case, the only consideration cited 
by the trial judge for retaining custody 
with the mother, was: 
It is important to note that the 
abuse in question took place in 
December 1991 and June 1992. The 
court finds that the children at the 
present time are well adjusted within 
their own home and are doing well in 
school. The psychological trauma 
which they have experienced appears 
to be more related to the on-going 
battle between the two parents than 
the abuse which took place in 1992. 
(Record 990-Appendix A-15) 
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Appellants Brief at 18-19. It is true that these were the 
considerations in the memorandum decision of May 31, 1994 (Record 
990) ; however, Mr. Powell has totally disregarded the Order (Record 
971) and Findings of Fact and Conclusions of Law (Record 981) that 
were adopted by the trial court on July 18, 1994. 
The Utah Supreme Court has consistently held that "the facts 
and reasons for the court's decision must be set forth in findings 
and conclusions." Maucrhan v. Maucrhan, 770 P.2d 156, 159 (Utah Ct. 
App. 1989) (citing Davis v. Davis, 749 P.2d 647, 648 (Utah 1988); 
Kispauah v. Kispauah, 745 P.2d 1248, 1253 n.2. (Utah 1987)). It is 
also obvious from the wording of the memorandum decision itself 
that the latter are controlling: "It is furthermore ordered that 
counsel for the defendant prepare written findings and decree for 
the Court's signature. Once those documents are prepared and 
executed by this Court, it is the order of this Court that the 
matter be remanded . . . ." (Record 988). 
Mrs. Mortensen believes that even if this court only 
considered the facts that Mr. Mortensen cited from the memorandum 
decision, these are sufficient to support the court's best 
interests finding. She has marshaled evidence from the trial 
transcript to support each of the three factual findings. (See 
supra Statement of the Facts). Notwithstanding this argument, the 
Findings of Fact and Conclusions of Law (Record 981) must also be 
considered as support to the trial court's determination. This 
document supplements the factual findings of the memorandum 
decision. The findings clearly show that although two incidents of 
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abuse were substantiated, these incidents occurred over two years 
before trial and were not serious enough to warrant removal from 
the home even at their occurrence, and abuse was not on-going. 
(Record 973-981). The court's findings further noted the concern 
that William Powell himself had subjected the children to emotional 
abuse "in the form of coercion, citing an incident in which William 
Powell stated that he was going to put Marcia Patrea Mortensen in 
jail." (R. 978.) 
The court's findings of fact also detail that Marcia Patrea 
Mortensen has bettered herself by earning a degree from Southern 
Utah State University; that she has remarried and enjoys a stable 
relationship; that the children Jennica and Chase Powell have spent 
a number of years with their older stepsister Jacy, and their 
younger brother "A.J."; and that Mrs. Mortensen takes a great 
interest in the children's activities. (R. 977, 980.) 
The court further found that the children were doing well in 
school, seemed happy and well adjusted, and that their attendance 
was excellent; and that they were well adjusted at home as well. 
(R. 976, 977.) 
Repeated mention was given in the court's findings that the 
parties fighting among themselves, coupled with the continuous 
litigation, was actually causing more trauma to the children than 
any alleged abuse. (R. 976, 978.) The court also adopted a 
finding that Mr. Powell himself, along with the Mortensen family, 
should receive counseling to deal with the divorce. (Record 977.) 
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Finally the factual findings demonstrate that Mr. Powell has 
not shown that he would be able to spend more time with the 
children than Mrs. Mortensen (R. 979) and that Mr. Powell's payment 
of child support is minimal and can in no way support the two 
children, leaving the responsibility of supporting the children to 
their mother, Marcia Patrea Mortensen and their stepfather, Kelly 
Mortensen. (R. 976-77). 
Because Mr. Powell has not marshaled any evidence in support 
of these findings of fact, this Court must assume that such facts 
are based on sufficient evidence and only determine whether such 
facts support the determination denying the change in custody as a 
matter of law. Walton, 814 P.2d at 621. 
III. The Factual Findings Support the Legal Conclusion That 
the Children's Best Interests Are Served By Denying 
Custody Modification. 
Whether this Court assumes the findings of fact as true (due 
to Mr. Powell's failure to marshal the evidence) or finds 
sufficient evidence in the transcript to support such findings, 
this Court should proceed to determine whether the factual findings 
support the legal conclusion of the trial court. As stated by the 
Utah Supreme Court, custody determinations are "highly dependent 
upon personal evaluations which the trial court is in an advantaged 
position to appraise." Smith v. Smith, 726 P. 2d 423, 425 (Utah 
1986), quoted in Maughan v. Maughan, 770 P.2d 156, 159 (Utah Ct. 
App. 1989). 
The Utah Supreme Court in Jorgensen v. Jorgensen. reaffirmed 
the notion "that the trial court is given particularly broad 
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discretion in the areas of child custody incident to . • . divorce 
proceedings." 599 P.2d 510, 511 (Utah 1979) (citations omitted). 
The Court continued that, 
[a] determination of the "best interests of the child" 
frequently turns on numerous factors which the trial court is 
best suited to assess, given its proximity to the parties and 
the circumstances. Only where trial court action is so 
flagrantly unjust as to constitute an abuse of discretion 
should the appellate forum interpose its own judgment. 
Id. at 511-12. 
As in the Jorgensen decision, the record in this case shows 
no such abuse of discretion by the trial court. The facts relied 
on by the trial court are factors often considered by courts 
determining the best interests of the children. For example, just 
as in Jorqensen, in the present case "[t]estimony at trial bore out 
the finding that . . . plaintiff's present income was minimal; that 
defendant is responsible, has adequate employment, enjoys a 
particularly close relationship with [her children], . . . and is 
in all respects competent to care for [them]." Id. Similar to 
Jorqensen, in this case "both parties could qualify as proper 
persons to be awarded custody of said minor[s]" but other factors 
weigh in the favor of the mother. 
One such factor is "the importance of a stable environment," 
emphasized by the Utah Supreme Court in Hogge v. Hogge, 649 P. 2d 
51, 55 (Utah 1982). Said the Hogge Court, "it is appropriate for 
the trial court to consider the quality of the child,s present 
custody arrangement, the length of time the child has spent in the 
present arrangement, and the insecurity and emotional upheaval the 
child may suffer as a result of any modification in custody." Id. 
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Thus the interest in stability was a factor weighing in the 
mother's favor, since the children at the time of decision had 
resided with the mother for approximately six years. As the Utah 
Court of Appeals noted in Walton v. Walton, there is a "high 
threshold . . . set forth Ato "protect the child from xping-pong' 
custody awards" and the accompanying instability so damaging to a 
child's proper development.'" 814 P.2d 619, 622 (Utah Ct. App. 
1991) (quoting Maughan, 770 P.2d at 160 (quoting Kramer v. Kramer, 
738 P.2d 624, 626 (Utah 1987))). 
Another factor considered by the trial court, and found to be 
important by the Utah Supreme Court, is how much time each parent 
could devote to the children. Hogge, 649 P. 2d at 56 (citing Lembach 
v. Cox, 639 P.2d 197, 200 (Utah 1981)). The court-appointed expert 
in this case determined that Mr. Powell could not demonstrate that 
the children would receive any greater time with him than they 
would with the Mortensens. (Tr. 54). The trial court's findings 
of fact relate that Mr. Powell is currently performing night work 
(R. 979) while Mrs. Mortensen's employment allows her to awake with 
the children, take them to school and to come home when they return 
from school (Tr. 244-45) . Thus the time factor also weighs in 
favor of the mother in this case. 
Another factor considered vital to the courts is not only the 
bonding that has occurred between the custodial parents but also 
the bonding among the children. As stated eloquently by Chief 
Justice Crockett in his concurring opinion in Jorgensen, "[o]ne of 
the principal factors to be given serious consideration is that 
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there may be, and in most instances there are, greater values to be 
found in the children being together, and in their relationships 
with each other, than are to be found with their divorced and 
contentious parents." 599 P. 2d at 512. Although this comment 
concerned the splitting of two children from the same marriage, the 
same can be applied to this situation where new siblings have been 
added as a result of remarriage. 
In Pennington v. Pennington, 711 P.2d 254, 256 (Utah 1985), 
the Utah Supreme Court "expressed a preference to keep siblings 
together." The Pennington Court was concerned with the "case where 
a divorce forces a child to face the double emotional trauma caused 
by stresses—first to the bonds between him and his mother and 
second to the bonds between him and his siblings with whom he has 
resided for several years." Id. Both the court's findings and 
the transcript reflect how many years the children have lived 
together and how closely the two children in question have bonded 
to their little brother "A.J." and also to their older stepsister 
"Jacy." (R. 980; Tr. 291). Thus, this factor also weighs in the 
favor of the mother. 
It is not disputed by Mrs. Mortensen that Mr. Powell could 
give adequate care to the children. She acknowledges that he loves 
them and it is obvious by his many attempts through the legal 
system that he desires to have custody over them. It is also not 
disputed that there had been two incidents of abuse substantiated 
by the Division of Family Services, and also that there were past 
infractions on visitation. But since the trial court found that 
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neither were on-going problems, it fairly weighed the factors in 
favor of the mother. 
IV. The Court In Its Discretion And Pursuant To Statutory 
Authority Should Award Attorney Fees For the Appeal To 
Mother 
The Utah Supreme Court has announced that attorney fees for 
appeals may be awarded in the court's discretion when they are 
predicated on a statute or court rule. Management Services Corp. 
v. Development Assocs., 617 P. 2d 406, 408 (Utah 1980) (cited in 
Mauqhan v. Mauqhan. 779 P.2d 156, 162 (Utah Ct. App. 1989)). Utah 
Code Annotated section 30-3-3(2) lends the necessary statutory 
authority. It states, in part, that "in any action to enforce an 
order of custody . . . the court may award costs and attorney fees 
upon determining that the party substantially prevailed upon the 
claim or defense." 
The Utah Court of Appeals in Mauqhan clarified that this 
statute also includes attorney fees incurred on appeal. 779 P.2d 
at 162; See also Carter v. Carter, 584 P.2d 904 (Utah 1978). This 
Court also held in Crouse v. Crouse, 817 P.2d 836 (Utah Ct. App. 
1991) and in Watson v. Watson, 837 P.2d 1 (Utah Ct. App. 1992) that 
a successful party on appeal who was awarded attorney fees below is 
ordinarily entitled to attorney fees on appeal. However, this 
Court did not say that one must have been awarded fees below in 
order to have them awarded on appeal. 
It is clear that at the trial court level one must demon-
strate both financial need and that the fees requested are 
reasonable in order to be awarded attorneys fees. See Walters v. 
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Walters. 812 P.2d 64 (Utah Ct. App. 1991); Haumont v. Hamount, 793 
P.2d 421 (Utah Ct. App. 1990). Mrs. Mortensen did not initiate 
this appeal; in fact, nearly all of the litigation in this matter 
has been instigated by Mr. Mortensen (Tr. 46) . In addition to 
causing adverse effects on the children (R. 968)l, this continual 
litigation is putting an immense financial strain on Mrs. 
Mortensen2, who primarily supports the children.3 Resources that 
could be better spent in caring for the children are being diverted 
to endless rounds of senseless litigation.4 Aware of the financial 
strain on the Mortensens, counsel for Mrs. Mortensen has made every 
effort to keep costs down, and the fees are reasonable. It is 
therefore requested that upon prevailing, Mrs. Mortensen be awarded 
her costs and attorney fees accrued in defending this appeal. 
1
 The trial judge, Judge Leslie D. Brown wrote in his Order 
Denying Motion For New Trial And to Set Aside Order of May 31, 1994 
(R. 952), that: "This Court feels strongly that this matter must 
not be extended on and that the parties7 continued fighting is 
simply making a difficult situation much worse." 
2
 Dr. Jensen testified at trial that the continued litigation 
has put a financial burden on Mrs. Mortensen. (Tr. 47). 
3
 The trial court's findings of fact indicate that the "amount 
of child support paid by William Powell in support of the two minor 
children is minimal and in no way can support the minor children, 
thus leaving the responsibility of supporting and maintaining the 
children to their mother, Marcia Patrea Mortensen, and their step-
father, Kelly Mortensen." (R. 977-76 f 18). 
4
 Dr. Jensen indicated at trial that Mr. Powell was paying only 
$170.00 for month in child support for the two children and that no 
one could raise children on that amount of money. (Tr. 48). 
22 
CONCLUSION 
Against the advice of the trial court (R. 952), Mr. Powell 
has extended this matter on and continued the fight through use of 
the legal system. He brought this appeal claiming insufficiency of 
support to the trial court's findings, yet he failed to marshal any 
evidence in support of those findings as required by law, in order 
to prove them "clearly erroneous." Thus as a matter of law, this 
court should assume the lower court's findings of fact to be 
correct. 
As a matter of law the factual findings do support the legal 
conclusion that the best interests of the children were served by 
remaining with the mother. The court-appointed evaluator, Dr. 
Jensen, admitted that this was a very difficult case to decide and 
that after some struggle he favored Mr. Powell to receive custody 
(Tr. 44-45). The trial court took proper notice of Dr. Jensen's 
recommendation and concerns, and also found evidence of past 
incidents of abuse and past violations of visitation enough to 
constitute a substantial change in circumstance. (R. 968). 
Nevertheless the trial court correctly weighed these past 
violations against other important factors. First the trial court 
took notice that Mr. Powell has a minimal income, and that Mrs. 
Mortensen enjoys a close relationship with her children and is in 
all respects competent to care for them. Second the court gave 
proper weight to the stability of the children and protecting them 
from "ping-pong" custody awards. Third the court considered the 
time that each parent could devote to the children. And finally 
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the court gave weight to not splitting these children from their 
siblings from the second marriage. Such are sufficient reasons for 
maintaining custody with the mother, Marcia Patrea Mortensen, and 
this Court should affirm the trial court's determination of law. 
Lastly, Mrs. Mortensen has put forth evidence that she is 
entitled to attorney fees expended in defending this appeal. 
Should Mrs. Mortensen prevail on appeal this Court should remand 
the issue of attorney fees to the trial court for determination. 
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